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Èçó÷åíû ïðîáëåìû, âîçíèêàþùèå ïðè çàêëþ÷åíèè è èñïîëíåíèè äîãîâîðîâ, ñâÿçàííûõ ñ òóøå-
íèåì ïîæàðîâ, ìåæäó ïðîôåññèîíàëüíûìè àâàðèéíî-ñïàñàòåëüíûìè ôîðìèðîâàíèÿìè è îð-
ãàíèçàöèÿìè, ýêñïëóàòèðóþùèìè îïàñíûå ïðîèçâîäñòâåííûå îáúåêòû. Ïðåäñòàâëåíû ðåçóëü-
òàòû àíàëèçà íàó÷íîé ëèòåðàòóðû, ñóäåáíûõ è íîðìàòèâíûõ àêòîâ Ðîññèéñêîé Ôåäåðàöèè, ïî-
çâîëèâøèå ïðåäëîæèòü ïóòè ðåøåíèÿ óêàçàííûõ ïðîáëåì. Ðàññìîòðåí ïðåäìåò äîãîâîðà íà
ïðîâåäåíèå àâàðèéíî-ñïàñàòåëüíûõ ðàáîò ïðè òóøåíèè ïîæàðîâ. Ðàññìîòðåíû âîïðîñû, ñâÿ-
çàííûå ñ äåéñòâèåì äîãîâîðà. Óòî÷íåíà ïðàâîñóáúåêòíîñòü ñòîðîíû äîãîâîðíîãî ïðàâîîòíî-
øåíèÿ, èìåþùåé ïðàâî ïðîâîäèòü àâàðèéíî-ñïàñàòåëüíûå ðàáîòû. Êîíêðåòèçèðîâàíû îñíî-
âàíèÿ ðàñòîðæåíèÿ óêàçàííîãî äîãîâîðà. Äåòàëèçèðîâàíû òðåáîâàíèÿ, õàðàêòåðèçóþùèå ãî-
òîâíîñòü àâàðèéíî-ñïàñàòåëüíûõ ôîðìèðîâàíèé ê ðåàãèðîâàíèþ.
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íèÿ; àòòåñòàöèÿ; îáó÷åíèå ëè÷íîãî ñîñòàâà.
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Ââåäåíèå

Ïîæàðû ïðèíîñÿò íåèñ÷èñëèìûå áåäñòâèÿ íàñåëå-

íèþ è ýêîíîìèêå Ðîññèéñêîé Ôåäåðàöèè. Ïî äàí-

íûì Ìèíèñòåðñòâà Ðîññèéñêîé Ôåäåðàöèè ïî äåëàì

ãðàæäàíñêîé îáîðîíû, ÷ðåçâû÷àéíûì ñèòóàöèÿì è

ëèêâèäàöèè ïîñëåäñòâèé ñòèõèéíûõ áåäñòâèé (äà-

ëåå — Ì×Ñ Ðîññèè) çà ïîñëåäíèå 5 ëåò (ñ ÿíâàðÿ

2011 ã. ïî îêòÿáðü 2015 ã.) â íàøåé ñòðàíå ïîãèáëî

3314 ÷åë. è ïîñòðàäàëî 467391 ÷åë. â 1466 ÷ðåçâû-

÷àéíûõ ñèòóàöèÿõ (×Ñ) ðàçíîãî óðîâíÿ. Â ñðåäíåì çà

ïîñëåäíèå 10 ëåò åæåãîäíî ðåãèñòðèðóåòñÿ 177876

ïîæàðîâ, íà êîòîðûõ êàæäûé ãîä ïîãèáàåò â ñðåäíåì

14586 ÷åë., à åæåãîäíûé ýêîíîìè÷åñêèé óðîí ñî-

ñòàâëÿåò îêîëî 10823 ìëí. ðóá. [1]. Îáåñïå÷åíèå ïî-

æàðíîé áåçîïàñíîñòè â îðãàíèçàöèÿõ, ýêñïëóàòèðó-

þùèõ îïàñíûå ïðîèçâîäñòâåííûå îáúåêòû, ÿâëÿåòñÿ

âàæíûì íàïðàâëåíèåì îáåñïå÷åíèÿ îáùåñòâåííîé

áåçîïàñíîñòè â öåëîì [2].

Îñíîâíàÿ ÷àñòü

Ãðàæäàíñêîå ïðàâî â êà÷åñòâå îäíîãî èç ñâîèõ

îñíîâíûõ ïðèíöèïîâ èìååò ñâîáîäó äîãîâîðà. Äàí-

íàÿ ñâîáîäà çàêëþ÷àåòñÿ â ñâîáîäå âñòóïëåíèÿ â äî-

ãîâîðíûå îòíîøåíèÿ, îïðåäåëåíèÿ êîíòðàãåíòîâ ïî

äîãîâîðó, à òàêæå îïðåäåëåíèÿ óñëîâèé äîãîâîðà.

Òåì íå ìåíåå ãðàæäàíñêèì ïðàâîì ïðåäóñìîòðåíû

ñëó÷àè èçúÿòèÿ èç äàííîãî ïðèíöèïà [3]. Îäíèì èç

òàêèõ ñëó÷àåâ ÿâëÿåòñÿ çàêëþ÷åíèå äîãîâîðîâ íà

ïðîâåäåíèå àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàí-

íûõ ñ òóøåíèåì ïîæàðîâ, îðãàíèçàöèÿìè, ýêñïëóà-

òèðóþùèìè îïàñíûå ïðîèçâîäñòâåííûå îáúåêòû.

Ïîæàðíàÿ áåçîïàñíîñòü — ýòî ñîñòîÿíèå çàùèùåí-

íîñòè ëè÷íîñòè, èìóùåñòâà, îáùåñòâà è ãîñóäàðñòâà

îò ïîæàðîâ. Èçâåñòíî, ÷òî îïàñíûå ïðîèçâîäñòâåí-

íûå îáúåêòû îáëàäàþò ïîâûøåííîé ïîòåíöèàëüíîé

îïàñíîñòüþ, â òîì ÷èñëå â ñëó÷àå âîçíèêíîâåíèÿ

íà íèõ ïîæàðîâ [4].

Íåñìîòðÿ íà îáøèðíóþ íîðìàòèâíî-ïðàâîâóþ

áàçó, ðåãóëèðóþùóþ îáåñïå÷åíèå ïîæàðíîé áåç-

îïàñíîñòè íà ïðåäïðèÿòèÿõ, íà ïðàêòèêå çà÷àñòóþ

ïðîèñõîäÿò íàðóøåíèÿ òðåáîâàíèé çàêîíîäàòåëü-

ñòâà [5]. Ñïîðû, âîçíèêàþùèå ïðè çàêëþ÷åíèè, èñ-

ïîëíåíèè è ðàñòîðæåíèè äîãîâîðîâ íà ïðîâåäåíèå

àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøå-
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íèåì ïîæàðîâ, íåðåäêî äîõîäÿò äî ñóäîâ. Â ñâÿçè

ñ ýòèì âîçíèêëà íåîáõîäèìîñòü àíàëèçà è îáîáùå-

íèÿ ñóäåáíîé ïðàêòèêè äëÿ âûÿâëåíèÿ ïðîáëåìíûõ

âîïðîñîâ â äàííîé ñôåðå, à òàêæå ïóòåé èõ ïðåîäî-

ëåíèÿ.

Ïåðâàÿ ïðîáëåìà êàñàåòñÿ îïðåäåëåíèÿ ñóáúåê-

òà äîãîâîðíûõ îòíîøåíèé, îñóùåñòâëÿþùåãî ïðî-

âåäåíèå àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ

ñ òóøåíèåì ïîæàðîâ. Îäíîé èç ñòîðîí ýòèõ ïðàâî-

îòíîøåíèé ÿâëÿåòñÿ îðãàíèçàöèÿ, ýêñïëóàòèðó-

þùàÿ îïàñíûé ïðîèçâîäñòâåííûé îáúåêò è îáÿçàí-

íàÿ â ñîîòâåòñòâèè ñ ï. 1 ñò. 10 Ôåäåðàëüíîãî çàêîíà

¹ 116-ÔÇ (äàëåå — ÔÇ-116) [6] çàêëþ÷àòü ñ ïðî-

ôåññèîíàëüíûìè àâàðèéíî-ñïàñàòåëüíûìè ñëóæáà-

ìè èëè ïðîôåññèîíàëüíûìè àâàðèéíî-ñïàñàòåëü-

íûìè ôîðìèðîâàíèÿìè äîãîâîðû íà åãî îáñëóæè-

âàíèå. Àíàëèç ïîëîæåíèé ñòàòåé Ôåäåðàëüíîãî çà-

êîíà ¹ 151-ÔÇ (äàëåå — ÔÇ-151) [7] ïîçâîëÿåò

îïðåäåëèòü äðóãîé ñóáúåêò äîãîâîðíûõ îòíîøåíèé.

Òàêèì ñóáúåêòîì ìîæåò áûòü îðãàíèçàöèÿ, èìå-

þùàÿ ïðàâî ïðîâîäèòü àâàðèéíî-ñïàñàòåëüíûå ðà-

áîòû, ïåðå÷åíü êîòîðûõ ìîæåò áûòü äîïîëíåí ðå-

øåíèåì Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè.

Ê îñíîâíûì èç íèõ â íàøåé ñòðàíå è çà ðóáåæîì îò-

íîñÿò: ïîèñêîâî-ñïàñàòåëüíûå, ãîðíîñïàñàòåëüíûå,

ãàçîñïàñàòåëüíûå, ïðîòèâîôîíòàííûå ðàáîòû, à òàê-

æå àâàðèéíî-ñïàñàòåëüíûå ðàáîòû, ñâÿçàííûå ñ òó-

øåíèåì ïîæàðîâ, ðàáîòû ïî ëèêâèäàöèè ìåäèêî-

ñàíèòàðíûõ ïîñëåäñòâèé ÷ðåçâû÷àéíûõ ñèòóàöèé

[8]. Ïðè ïðîâåäåíèè àâàðèéíî-ñïàñàòåëüíûõ ðàáîò,

ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ, èñïîëüçóåòñÿ ñîâðå-

ìåííàÿ òåõíèêà, â êîòîðîé â êà÷åñòâå îãíåòóøàùèõ

âåùåñòâ ìîãóò èñïîëüçîâàòüñÿ ñëîæíûå ñìåñè [9].

Â ñîîòâåòñòâèè ñ ïîëîæåíèÿìè ñò. 12 ÔÇ-151 [7] âñå

àâàðèéíî-ñïàñàòåëüíûå ñëóæáû è àâàðèéíî-ñïàñà-

òåëüíûå ôîðìèðîâàíèÿ ïîäëåæàò àòòåñòàöèè â ïî-

ðÿäêå, óñòàíàâëèâàåìîì Ïðàâèòåëüñòâîì Ðîññèéñêîé

Ôåäåðàöèè, êîòîðîå ñâîèì ïîñòàíîâëåíèåì ¹ 1091

óòâåðäèëî Ïîëîæåíèå î ïðîâåäåíèè àòòåñòàöèè àâà-

ðèéíî-ñïàñàòåëüíûõ ñëóæá, àâàðèéíî-ñïàñàòåëüíûõ

ôîðìèðîâàíèé, ñïàñàòåëåé è ãðàæäàí, ïðèîáðåòà-

þùèõ ñòàòóñ ñïàñàòåëåé [10]. Ïðè ýòîì íåîáõîäèìî

ó÷èòûâàòü, ÷òî â ñîîòâåòñòâèè ñ òðåáîâàíèÿìè ñò. 16

[10] àòòåñòàöèîííàÿ êîìèññèÿ ïðèíèìàåò ðåøåíèå

îá àòòåñòàöèè íà ïðàâîâåäåíèå çàÿâëåííûõ âèäîâ

àâàðèéíî-ñïàñàòåëüíûõ ðàáîò.

Ïðèâåäåì ïðèìåð. 2 äåêàáðÿ 2015 ã. Âòîðûì àð-

áèòðàæíûì àïåëëÿöèîííûì ñóäîì áûëî âûíåñåíî

ïîñòàíîâëåíèå ïî äåëó ¹ À29-4207�2015 ïî àïåë-

ëÿöèîííîé æàëîáå ÎÎÎ “Âîðêóòèíñêèå ÒÝÖ” íà

ðåøåíèå Àðáèòðàæíîãî ñóäà Ðåñïóáëèêè Êîìè îò

25.08.2015 ã. ïî óêàçàííîìó äåëó [11]. Ñóòü ñïîðà:

ÎÎÎ “Âîðêóòèíñêèå ÒÝÖ” îáæàëîâàëî â Àðáèò-

ðàæíîì ñóäå Ðåñïóáëèêè Êîìè ïîñòàíîâëåíèå Âîð-

êóòèíñêîãî òåððèòîðèàëüíîãî îòäåëà Ïå÷îðñêîãî

óïðàâëåíèÿ Ôåäåðàëüíîé ñëóæáû ïî ýêîëîãè÷åñêî-

ìó, òåõíîëîãè÷åñêîìó è àòîìíîìó íàäçîðó î ïðè-

âëå÷åíèè åãî ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè

ïî ÷. 1 ñò. 9.1 Êîäåêñà Ðîññèéñêîé Ôåäåðàöèè îá àä-

ìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ (ÊîÀÏ). Ïðè-

÷èíîé íàëîæåíèÿ àäìèíèñòðàòèâíîãî øòðàôà ÿâè-

ëîñü îòñóòñòâèå äîãîâîðà íà ïðîâåäåíèå àâàðèéíî-

ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ.

ÎÎÎ “Âîðêóòèíñêèå ÒÝÖ” ïðåäïîëàãàëî, ÷òî äîãî-

âîð íà îáñëóæèâàíèå ñ ÎÀÎ “Öåíòð àâàðèéíî-ñïà-

ñàòåëüíûõ è ýêîëîãè÷åñêèé îïåðàöèé” îò 27.01.2015 ã.

¹ ×Ñ 117�16 ÂÒÝÖ íå èñêëþ÷àåò ïðîâåäåíèå àâà-

ðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøåíèåì

ïîæàðîâ. Êðîìå òîãî, çàêîíîäàòåëüñòâî Ðîññèéñêîé

Ôåäåðàöèè íå óñòàíàâëèâàåò îáÿçàííîñòè äëÿ ÎÎÎ

“Âîðêóòèíñêèå ÒÝÖ” ïî çàêëþ÷åíèþ îòäåëüíîãî

äîãîâîðà íà ïðîèçâîäñòâî àâàðèéíî-ñïàñàòåëüíûõ

ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðà. Ðåøåíèåì Àð-

áèòðàæíîãî ñóäà Ðåñïóáëèêè Êîìè îò 25.08.2015 ã.

ïî äàííîìó äåëó â óäîâëåòâîðåíèè çàÿâëåííûõ òðå-

áîâàíèé îòêàçàíî, îäíàêî íàçíà÷åííîå ÎÎÎ “Âîð-

êóòèíñêèå ÒÝÖ” àäìèíèñòðàòèâíîå íàêàçàíèå èç-

ìåíåíî: ðàçìåð øòðàôà íà îñíîâàíèè ÷. 3.2 ñò. 4.1

ÊîÀÏ ÐÔ ñíèæåí äî 100 000 ðóá. ÎÎÎ “Âîðêóòèí-

ñêèå ÒÝÖ”, íå ñîãëàñèâøèñü ñ ðåøåíèåì Àðáèò-

ðàæíîãî ñóäà Ðåñïóáëèêè Êîìè, ïîäàëî àïåëëÿöè-

îííóþ æàëîáó âî Âòîðîé àðáèòðàæíûé àïåëëÿöè-

îííûé ñóä. Îäíàêî ñóä â ñâîåì ïîñòàíîâëåíèè

îò 02.12.2015 ã. îñòàâèë ðåøåíèå Àðáèòðàæíîãî

ñóäà Ðåñïóáëèêè Êîìè îò 25.08.2015 ã. ïî äåëó

¹ À29-4207�2015 áåç èçìåíåíèÿ, à àïåëëÿöèîííóþ

æàëîáó ÎÎÎ “Âîðêóòèíñêèå ÒÝÖ” — áåç óäîâ-

ëåòâîðåíèÿ. Â ïîñòàíîâëåíèè îòìå÷åíî, ÷òî ÎÀÎ

“Öåíòð àâàðèéíî-ñïàñàòåëüíûõ è ýêîëîãè÷åñêèõ îïå-

ðàöèé” â ñèëó ïðåäñòàâëåííûõ ñâèäåòåëüñòâ âïðàâå

îñóùåñòâëÿòü òîëüêî ïîèñêîâî-ñïàñàòåëüíûå è ãàçî-

ñïàñàòåëüíûå ðàáîòû, à èìåííî: ëèêâèäàöèþ (ëîêà-

ëèçàöèþ) íà ìîðå, âíóòðåííèõ âîäàõ è íà ñóøå ðàç-

ëèâîâ íåôòè è íåôòåïðîäóêòîâ. Ñëåäîâàòåëüíî, óïî-

ìÿíóòûé äîãîâîð íå îòâå÷àåò òðåáîâàíèÿì ñò. 10

ÔÇ-116 [6].

Òàêèì îáðàçîì, ñóáúåêòîì äîãîâîðíûõ îòíîøå-

íèé, îñóùåñòâëÿþùèì ïðîâåäåíèå àâàðèéíî-ñïà-

ñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ,

ìîæåò áûòü òîëüêî îðãàíèçàöèÿ, àòòåñòîâàííàÿ â

óñòàíîâëåííîì ïîðÿäêå íà ïðîâåäåíèå äàííîãî âèäà

ðàáîò.

Âòîðàÿ ïðîáëåìà çàêëþ÷àåòñÿ â íåîáõîäèìîñòè

êîíêðåòèçàöèè ïîëîæåíèé äîãîâîðà î ïðîâåäåíèè

àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøå-

íèåì ïîæàðîâ.

Íåêîòîðûå ðóêîâîäèòåëè îðãàíèçàöèé, ýêñïëóà-

òèðóþùèõ îïàñíûå ïðîèçâîäñòâåííûå îáúåêòû, ñà-

ìîíàäåÿííî ïîëàãàþò, ÷òî àâàðèéíî-ñïàñàòåëüíûå

ðàáîòû, ñâÿçàííûå ñ òóøåíèåì ïîæàðîâ, ïðîèçâîäÿò-
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ñÿ ãîñóäàðñòâåííûìè ïîäðàçäåëåíèÿìè ïðîòèâîïî-

æàðíîé îõðàíû áåçâîçìåçäíî, â áåçóñëîâíîì ïî-

ðÿäêå, ïîýòîìó çàêëþ÷åíèÿ êàêîãî-ëèáî îòäåëüíîãî

äîãîâîðà íà èõ âûïîëíåíèå íå òðåáóåòñÿ. Îäíàêî

äàííîå îáñòîÿòåëüñòâî íå èñêëþ÷àåò íåîáõîäèìî-

ñòè ñîáëþäåíèÿ îðãàíèçàöèÿìè, îñóùåñòâëÿþùè-

ìè ýêñïëóàòàöèþ îïàñíîãî ïðîèçâîäñòâåííîãî îáú-

åêòà, îáÿçàííîñòè ïî çàêëþ÷åíèþ äîãîâîðà â ñîîò-

âåòñòâèè ñ òðåáîâàíèÿìè àáç. 3 ï. 1 ñò. 10 ÔÇ-116 [6].

Ïðèâåäåì ïðèìåð. Ñîøëåìñÿ íà óïîìÿíóòîå

âûøå ïîñòàíîâëåíèå Âòîðîãî àðáèòðàæíîãî àïåë-

ëÿöèîííîãî ñóäà îò 2 äåêàáðÿ 2015 ã. ïî äåëó

¹ À29-4207�2015 ïî àïåëëÿöèîííîé æàëîáå ÎÎÎ

“Âîðêóòèíñêèå ÒÝÖ” íà ðåøåíèå Àðáèòðàæíîãî

ñóäà Ðåñïóáëèêè Êîìè îò 25.08.2015 ã. ïî óêàçàí-

íîìó äåëó [11]. Â ïîñòàíîâëåíèè îòìå÷åíî, ÷òî ïî

ñìûñëó ïîëîæåíèé àáç. 3 ï. 1 ñò. 10 [6] â ñèñòåìíîì

òîëêîâàíèè â ñîîòâåòñòâèè ñî ñò. 5 ÔÇ-151 [7] äîãî-

âîð íà îáñëóæèâàíèå äîëæåí çàêëþ÷àòüñÿ ñ ïðîôåñ-

ñèîíàëüíûìè àâàðèéíî-ñïàñàòåëüíûìè ñëóæáàìè

èëè ïðîôåññèîíàëüíûìè àâàðèéíî-ñïàñàòåëüíûìè

ôîðìèðîâàíèÿìè íà âûïîëíåíèå âñåãî êîìïëåêñà

àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, â òîì ÷èñëå ñâÿçàí-

íûõ ñ òóøåíèåì ïîæàðîâ. Äîãîâîð ¹ ×Ñ 117�16

ÂÒÝÖ, çàêëþ÷åííûé ìåæäó ÎÎÎ “Âîðêóòèíñêèå

ÒÝÖ” è ÎÀÎ “Öåíòð àâàðèéíî-ñïàñàòåëüíûõ è ýêî-

ëîãè÷åñêèõ îïåðàöèé”, íå ñîäåðæèò ïîëîæåíèé î

âûïîëíåíèè âñåãî êîìïëåêñà àâàðèéíî-ñïàñàòåëü-

íûõ ðàáîò, à âêëþ÷àåò â ñåáÿ òîëüêî àâàðèéíî-ñïà-

ñàòåëüíûå ðàáîòû ïî ëîêàëèçàöèè è ëèêâèäàöèè

÷ðåçâû÷àéíûõ ñèòóàöèé, âûçâàííûõ ðàçëèâàìè

íåôòè, õèìè÷åñêèõ è äðóãèõ ýêîëîãè÷åñêè îïàñíûõ

âåùåñòâ (ï. 1.1 äîãîâîðà). Òàêèì îáðàçîì, âûïîëíå-

íèå àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òó-

øåíèåì ïîæàðîâ, óïîìÿíóòûì äîãîâîðîì íå ïðåäó-

ñìîòðåíî, à çíà÷èò, äàííûé äîãîâîð íå îòâå÷àåò

òðåáîâàíèÿì ñò. 10 ÔÇ-116 [6]. Äîêàçàòåëüñòâ çà-

êëþ÷åíèÿ äîãîâîðà íà îáñëóæèâàíèå, âêëþ÷àþùå-

ãî â ñåáÿ âåñü êîìïëåêñ àâàðèéíî-ñïàñàòåëüíûõ ðà-

áîò, â òîì ÷èñëå ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ,

è, êàê ñëåäñòâèå, ñîîòâåòñòâóþùåãî òðåáîâàíèÿì

óïîìÿíóòîé íîðìû, ìàòåðèàëû äåëà íå ñîäåðæàò.

Òàêèì îáðàçîì, îòñóòñòâèå â äîãîâîðå óñëîâèÿ î

ïðîâåäåíèè àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàí-

íûõ ñ òóøåíèåì ïîæàðà, ëèáî ñàìîñòîÿòåëüíîãî

äîãîâîðà î ïðîâåäåíèè àâàðèéíî-ñïàñàòåëüíûõ ðà-

áîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðà, ïðîòèâîðå÷èò

òðåáîâàíèÿì äåéñòâóþùåãî çàêîíîäàòåëüñòâà.

ÎÎÎ “Âîðêóòèíñêèå ÒÝÖ” îáæàëîâàëî ðåøå-

íèå Àðáèòðàæíîãî ñóäà Ðåñïóáëèêè Êîìè è ïîñòà-

íîâëåíèå Âòîðîãî àðáèòðàæíîãî àïåëëÿöèîííîãî

ñóäà ïî äåëó ¹ À29-4207�2015 â Àðáèòðàæíîì ñóäå

Âîëãî-Âÿòñêîãî îêðóãà, êîòîðûé â ñâîåì ïîñòàíîâ-

ëåíèè îò 18.03.2016 ã. îñòàâèë æàëîáó áåç óäîâëåò-

âîðåíèÿ [12].

Òðåòüÿ ïðîáëåìà êàñàåòñÿ îïðåäåëåíèÿ ïðåäìå-

òà äîãîâîðîâ íà ïðîâåäåíèå àâàðèéíî-ñïàñàòåëüíûõ

ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ. Óêàçàííûå

äîãîâîðû îòíîñÿòñÿ ê äîãîâîðàì âîçìåçäíîãî îêà-

çàíèÿ óñëóã. Ðåçóëüòàòîì âûïîëíåíèÿ äîãîâîðà íà

ïðîâåäåíèå àâàðèéíî-ñïàñàòåëüíûõ ðàáîò ÿâëÿþòñÿ

äåéñòâèÿ ïî îðãàíèçàöèè ïîäãîòîâêè ê àâàðèéíî-

ñïàñàòåëüíûì ðàáîòàì, ïðîâåäåíèþ íåîáõîäèìûõ

ðàçâåäîê, äåéñòâèÿ â ýêñòðåìàëüíûõ è ÷ðåçâû÷àé-

íûõ ñèòóàöèÿõ, ïîääåðæàíèå ñèë è ñðåäñòâ â ïîñòî-

ÿííîé ãîòîâíîñòè ê ðåàãèðîâàíèþ íà âîçíèêíîâå-

íèå ÷ðåçâû÷àéíûõ ñèòóàöèé. Â ñîîòâåòñòâèè ñî

ñò. 432 Ãðàæäàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðà-

öèè (ÃÊ ÐÔ) [13] ñóùåñòâåííûìè ÿâëÿþòñÿ óñëîâèÿ

î ïðåäìåòå äîãîâîðà, óñëîâèÿ, íàçâàííûå â çàêîíå

èëè èíûõ ïðàâîâûõ àêòàõ êàê ñóùåñòâåííûå èëè

íåîáõîäèìûå äëÿ äîãîâîðîâ äàííîãî âèäà, à òàêæå

âñå òå óñëîâèÿ, îòíîñèòåëüíî êîòîðûõ ïî çàÿâëå-

íèþ îäíîé èç ñòîðîí äîëæíî áûòü äîñòèãíóòî ñî-

ãëàøåíèå. Âîïðîñ î êðóãå ñóùåñòâåííûõ óñëîâèé

äëÿ äîãîâîðà âîçìåçäíîãî îêàçàíèÿ óñëóã ÿâëÿåòñÿ

äèñêóññèîííûì â þðèäè÷åñêîé íàóêå [14]. Òàê,

Ô. È. Ãàâçå ïîä ïðåäìåòîì ãðàæäàíñêî-ïðàâîâîãî

äîãîâîðà ïîíèìàåò “äåéñòâèÿ, êîòîðûå äîëæåí ñî-

âåðøèòü äîëæíèê, è îáúåêò, íà êîòîðûé ýòè äåé-

ñòâèÿ íàïðàâëåíû” [15]. Íåîáõîäèìî îòìåòèòü, ÷òî

ñóäåáíàÿ ïðàêòèêà ïî äàííîé ïðîáëåìå âåñüìà ïðî-

òèâîðå÷èâà [16].

Â îïðåäåëåíèè Âûñøåãî Àðáèòðàæíîãî Ñóäà Ðîñ-

ñèéñêîé Ôåäåðàöèè îò 11.02.2009 ã. ¹ 292�09 [17]

ïî äåëó ¹ À45-2265�2008-37�66 óêàçûâàåòñÿ, ÷òî

èç ñîäåðæàíèÿ ñò. 779 è 781 ÃÊ ÐÔ [13] ñëåäóåò, ÷òî

ñóùåñòâåííûìè óñëîâèÿìè, íàçâàííûìè â çàêîíå äëÿ

äàííîãî äîãîâîðà, ÿâëÿþòñÿ ïðåäìåò è öåíà. Â òî æå

âðåìÿ â àðáèòðàæíîé ïðàêòèêå âñòðå÷àåòñÿ ïîçè-

öèÿ, ñîãëàñíî êîòîðîé åäèíñòâåííûì ñóùåñòâåííûì

óñëîâèåì äàííîãî äîãîâîðà ÿâëÿåòñÿ åãî ïðåäìåò.

Â èíôîðìàöèîííîì ïèñüìå îò 29.09.1999 ã. ¹ 48

“Î íåêîòîðûõ âîïðîñàõ ñóäåáíîé ïðàêòèêè, âîçíè-

êàþùèõ ïðè ðàññìîòðåíèè ñïîðîâ, ñâÿçàííûõ ñ äî-

ãîâîðàìè íà îêàçàíèå ïðàâîâûõ óñëóã” Âûñøèé

Àðáèòðàæíûé Ñóä Ðîññèéñêîé Ôåäåðàöèè ðàçúÿñ-

íèë, ÷òî äîãîâîð âîçìåçäíîãî îêàçàíèÿ óñëóã ìîæåò

ñ÷èòàòüñÿ çàêëþ÷åííûì, åñëè â íåì ïåðå÷èñëåíû

îïðåäåëåííûå äåéñòâèÿ, êîòîðûå îáÿçàí ñîâåðøèòü

èñïîëíèòåëü, ëèáî óêàçàíà îïðåäåëåííàÿ äåÿòåëü-

íîñòü, êîòîðóþ îí îáÿçàí îñóùåñòâèòü [18]. Àíàëî-

ãè÷íàÿ ïðàâîâàÿ ïîçèöèÿ ñîäåðæèòñÿ â ïîñòàíîâ-

ëåíèè Àðáèòðàæíîãî ñóäà Âîëãî-Âÿòñêîãî îêðóãà

îò 30.06.2015 ã. ¹ Ô01-2324�2015 ïî äåëó

¹ À28-12956�2014, â êîòîðîì îòìå÷àåòñÿ, ÷òî ñó-

ùåñòâåííûì óñëîâèåì, íàçâàííûì â çàêîíå, äëÿ äî-

ãîâîðà âîçìåçäíîãî îêàçàíèÿ óñëóã ÿâëÿåòñÿ åãî

ïðåäìåò [19]. Ñõîæàÿ ïðàâîâàÿ ïîçèöèÿ ñîäåðæèòñÿ



â ðåøåíèÿõ è ïîñòàíîâëåíèÿõ àðáèòðàæíûõ ñóäîâ è

ïî äðóãèì àíàëîãè÷íûì äåëàì.

Ïî ìíåíèþ Ë. Á. Ñèòäèêîâîé, ïðåäìåò äîãîâîðà

ôîðìóëèðóåòñÿ ñòîðîíàìè òàêèì îáðàçîì, ÷òîáû

÷åòêî îïðåäåëèòü ðàìêè èññëåäîâàíèÿ, à èìåííî

òåððèòîðèþ åãî ïðîâåäåíèÿ è íàïðàâëåíèÿ äåÿòåëü-

íîñòè, êàñàþùèåñÿ ïîëó÷åíèÿ èíôîðìàöèè î âîç-

ìîæíîñòÿõ è ïåðñïåêòèâàõ âåäåíèÿ èíòåðåñóþùåé

çàêàç÷èêà äåÿòåëüíîñòè [20]. Òàêèì îáðàçîì, ìîæ-

íî çàêëþ÷èòü, ÷òî â ñóäåáíîé ïðàêòèêå èìååòñÿ íå-

îïðåäåëåííîñòü ïî îïðåäåëåíèþ ñóùåñòâåííûõ

óñëîâèé äîãîâîðà âîçìåçäíîãî îêàçàíèÿ óñëóã.

×åòâåðòàÿ ïðîáëåìà ñâÿçàíà ñ íàäëåæàùèì èñ-

ïîëíåíèåì è ðàñòîðæåíèåì äîãîâîðîâ íà ïðîâåäåíèå

àâàðèéíî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøåíè-

åì ïîæàðîâ. Àâàðèéíî-ñïàñàòåëüíûå ôîðìèðîâàíèÿ

äîëæíû áûòü ïîñòîÿííî ãîòîâû ê ðåàãèðîâàíèþ â

ëþáûõ óñëîâèÿõ îáñòàíîâêè. Íàïðèìåð, ïðè ïîæà-

ðàõ, êîãäà òåìïåðàòóðà äîñòèãàåò 1100–1200 °Ñ, ðÿä

ìàòåðèàëîâ ìîæåò ïðîÿâëÿòü ñâîéñòâî ãîðþ÷åñòè

[21]. Â ñëó÷àå íåãîòîâíîñòè àâàðèéíî-ñïàñàòåëüíûõ

ôîðìèðîâàíèé ê ðåàãèðîâàíèþ íà ÷ðåçâû÷àéíûå

ñèòóàöèè, ïðîâåäåíèþ ðàáîò ïî èõ ëèêâèäàöèè è â

ñëó÷àå íåâîçìîæíîñòè äîïóñêà èõ ê îáñëóæèâàíèþ

îðãàíèçàöèé ïî äîãîâîðàì è ïðèâëå÷åíèþ ê ïðîâå-

äåíèþ àâàðèéíî-ñïàñàòåëüíûõ ðàáîò êîíòðàãåíòû

óêàçàííûõ ôîðìèðîâàíèé âïðàâå ðàñòîðãíóòü äî-

ãîâîð íà îêàçàíèå óñëóã ïðîôåññèîíàëüíûìè àâà-

ðèéíî-ñïàñàòåëüíûìè ôîðìèðîâàíèÿìè. Óêàçàííûå

ôàêòû ìîãóò áûòü ïîäòâåðæäåíû âî âðåìÿ âíåî÷å-

ðåäíîé àòòåñòàöèè àâàðèéíî-ñïàñàòåëüíûõ ñëóæá

(ôîðìèðîâàíèé). Ñîãëàñíî ïîëîæåíèÿì àáç. 4 ï. 11

[10] âíåî÷åðåäíàÿ àòòåñòàöèÿ àâàðèéíî-ñïàñàòåëü-

íîé ñëóæáû (ôîðìèðîâàíèÿ) ìîæåò ïðîâîäèòüñÿ òàê-

æå ïî èíèöèàòèâå îðãàíîâ êîíòðîëÿ (íàäçîðà), îñó-

ùåñòâëÿþùèõ â ñîîòâåòñòâèè ñ çàêîíîäàòåëüñòâîì

Ðîññèéñêîé Ôåäåðàöèè ïðîâåðêó àâàðèéíî-ñïàñà-

òåëüíîé ñëóæáû (ôîðìèðîâàíèÿ), ïðè âûÿâëåíèè

â õîäå ïðîâåðêè íàðóøåíèÿ ïðåäúÿâëÿåìûõ ê íèì

îáÿçàòåëüíûõ òðåáîâàíèé. Òàê, íàïðèìåð, íà îñíî-

âàíèè òðåáîâàíèÿ ïðîêóðîðà Àìóðñêîé îáëàñòè îò

29.05.2013 ã. ¹ 86-33-2013 Ãëàâíûì óïðàâëåíèåì

Ì×Ñ ïî Àìóðñêîé îáëàñòè áûëà ïðîâåäåíà âíåïëà-

íîâàÿ âûåçäíàÿ ïðîâåðêà äåÿòåëüíîñòè Êàçà÷üåãî

ñïàñàòåëüíîãî îáùåñòâà “Àìóðñêîå”, â õîäå êîòî-

ðîé áûëè âûÿâëåíû íàðóøåíèÿ, çàôèêñèðîâàííûå

â àêòå îò 14.06.2013 ã. ¹ 10�4. Ïî ðåçóëüòàòàì ïðî-

âåðêè äàííîìó îáùåñòâó áûëî âûäàíî ïðåäïèñàíèå

îò 14.06.2013 ã. ¹ 10�4�1-3, ñîãëàñíî êîòîðîìó â

ñðîê äî 01.10.2013 ñëåäóåò óñòðàíèòü íåäîñòàòêè

ïî îñíàùåíèþ àâàðèéíî-ñïàñàòåëüíîãî ôîðìèðî-

âàíèÿ â ñîîòâåòñòâèè ñ ïàñïîðòîì àâàðèéíî-ñïàñà-

òåëüíîãî ôîðìèðîâàíèÿ; ïðåäîñòàâèòü äîêóìåíòû

äëÿ ïðîâåäåíèÿ âíåî÷åðåäíîé àòòåñòàöèè ïðîôåñ-

ñèîíàëüíîãî àâàðèéíî-ñïàñàòåëüíîãî ôîðìèðîâàíèÿ

(ï. 1); ïðîâåñòè ïîäãîòîâêó è îáó÷åíèå ðàáîòíèêîâ

îðãàíèçàöèè â îáëàñòè çàùèòû îò ×Ñ, â òîì ÷èñëå

ëè÷íîãî ñîñòàâà àâàðèéíî-ñïàñàòåëüíîãî ôîðìèðî-

âàíèÿ; ïðîâåñòè ìåðîïðèÿòèÿ ïî ïîâûøåíèþ êâàëè-

ôèêàöèè äîëæíîñòíûõ ëèö ÃÎ ×Ñ (ï. 2); ïðîâåñòè

ó÷åíèÿ è òðåíèðîâêè â öåëÿõ çàùèòû îò ×Ñ (ï. 3).

Ñ öåëüþ ïðîâåðêè äàííîãî ïðåäïèñàíèÿ ðàñïîðÿ-

æåíèåì Ãëàâíîãî óïðàâëåíèÿ Ì×Ñ ïî Àìóðñêîé

îáëàñòè îò 05.11.2013 ã. ¹ 22�4 íàçíà÷åíî ïðîâåäå-

íèå âíåïëàíîâîé âûåçäíîé ïðîâåðêè Êàçà÷üåãî

ñïàñàòåëüíîãî îáùåñòâà “Àìóðñêîå”. Ïî ðåçóëüòà-

òàì ïðîâåðêè, îòðàæåííûì â àêòå îò 20.11.2013 ã.

¹ 22�4, óñòàíîâëåí ôàêò íåâûïîëíåíèÿ îáùåñòâîì

ï. 1 ïðåäïèñàíèÿ óïðàâëåíèÿ Ì×Ñ îò 14.06.2013 ã.

¹ 10�4�1-3. Â ñâÿçè ñ ýòèì Ãëàâíûì óïðàâëåíèåì

Ì×Ñ ïî Àìóðñêîé îáëàñòè â àäðåñ êîíòðàãåíòîâ Êà-

çà÷üåãî ñïàñàòåëüíîãî îáùåñòâà “Àìóðñêîå” áûëè

íàïðàâëåíû ïèñüìà, ñîäåðæàùèå íåãàòèâíóþ îöåí-

êó åãî äåÿòåëüíîñòè. Â ðåçóëüòàòå êîíòðàãåíòû îá-

ùåñòâà ðàñòîðãëè ñ íèì äîãîâîðû íà îêàçàíèå óñëóã.

Ôåäåðàëüíàÿ àíòèìîíîïîëüíàÿ ñëóæáà ïî Àìóðñêîé

îáëàñòè îáðàòèëàñü ê Ãëàâíîìó óïðàâëåíèþ Ì×Ñ

ïî Àìóðñêîé îáëàñòè ñ òðåáîâàíèåì î ïðåêðàùå-

íèè íàðóøåíèÿ àíòèìîíîïîëüíîãî çàêîíîäàòåëüñò-

âà, îäíàêî îíî îáæàëîâàëî óêàçàííîå òðåáîâàíèå â

ñóäåáíûõ îðãàíàõ. Ðåøåíèåì Àðáèòðàæíîãî ñóäà

Àìóðñêîé îáëàñòè, ïîñòàíîâëåíèåì Øåñòîãî àð-

áèòðàæíîãî àïåëëÿöèîííîãî ñóäà îò 23.12.2015 ã.

è ïîñòàíîâëåíèåì Àðáèòðàæíîãî ñóäà Äàëüíåâî-

ñòî÷íîãî îêðóãà îò 23.12.2015 ã. ¹ Ô03-1208�2016

ïî äåëó ¹ À04-7189�2015 [22] òðåáîâàíèå Ãëàâíî-

ãî óïðàâëåíèÿ Ì×Ñ ïî Àìóðñêîé îáëàñòè áûëî

óäîâëåòâîðåíî, è îñïàðèâàåìûå ðåøåíèå Ôåäåðàëü-

íîé àíòèìîíîïîëüíîé ñëóæáû ïî Àìóðñêîé îáëàñ-

òè îò 22.07.2015 ã. ïî äåëó ¹ À15�27�2015 è ïðåä-

ïèñàíèå îò 22.07.2015 ã. ¹ 20 ïðèçíàíû íåäåéñòâè-

òåëüíûìè.

Èñõîäÿ èç àíàëèçà çàêîíîäàòåëüñòâà è ñóäåáíîé

ïðàêòèêè îäíèì èç òðåáîâàíèé ïðè ïðîõîæäåíèè àò-

òåñòàöèè ÿâëÿåòñÿ ïðîâåäåíèå ìåðîïðèÿòèé ïî ïîä-

ãîòîâêå è îáó÷åíèþ ðàáîòíèêîâ îðãàíèçàöèé [23].

Òàêèì îáðàçîì, â ñëó÷àå íåíàäëåæàùåãî èñïîë-

íåíèÿ äîãîâîðîâ íà ïðîâåäåíèå àâàðèéíî-ñïàñàòåëü-

íûõ ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïîæàðîâ, â óñòà-

íîâëåííîì íîðìàòèâíûìè ïðàâîâûìè àêòàìè ïîðÿä-

êå îíè ïîäëåæàò ðàñòîðæåíèþ. Ïî íàøåìó ìíåíèþ,

íåïðîõîæäåíèå àòòåñòàöèè àâàðèéíî-ñïàñàòåëü-

íûì ôîðìèðîâàíèåì èëè ñëóæáîé ÿâëÿåòñÿ îñíîâà-

íèåì äëÿ ðàñòîðæåíèÿ äîãîâîðà â îäíîñòîðîííåì

ïîðÿäêå. Íåñìîòðÿ íà òî ÷òî íåíàäëåæàùåãî âûïîë-

íåíèÿ ðàáîò ïî äîãîâîðó åùå íå áûëî äîïóùåíî, èñ-

ïîëíèòåëü ðàáîò âîîáùå íå ìîæåò áûòü äîïóùåí äî

èõ âûïîëíåíèÿ â ñèëó åãî íåñîîòâåòñòâèÿ òðåáîâà-

íèÿì çàêîíà. Òðåáîâàíèå î ðàñòîðæåíèè äîãîâîðà â

îäíîñòîðîííåì ïîðÿäêå ìîæåò áûòü íàïðàâëåíî â
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ñóä òîëüêî ïðè íàëè÷èè äîêàçàòåëüñòâ ñîáëþäåíèÿ

äîñóäåáíîãî ïîðÿäêà [24].

Âûâîäû

Îäíèì èç íàïðàâëåíèé îáåñïå÷åíèÿ ïîæàðíîé

áåçîïàñíîñòè ÿâëÿåòñÿ ñîâåðøåíñòâîâàíèå äîãî-

âîðíîé ðàáîòû â îðãàíèçàöèÿõ, ýêñïëóàòèðóþùèõ

îïàñíûå ïðîèçâîäñòâåííûå îáúåêòû, à òàêæå â àâà-

ðèéíî-ñïàñàòåëüíûõ ñëóæáàõ è ôîðìèðîâàíèÿõ.

Ïðè çàêëþ÷åíèè äîãîâîðîâ íà ïðîâåäåíèå àâàðèé-

íî-ñïàñàòåëüíûõ ðàáîò, ñâÿçàííûõ ñ òóøåíèåì ïî-

æàðîâ, íåîáõîäèìî èìåòü â âèäó ñëåäóþùåå: çàêëþ-

÷åíèå ýòèõ äîãîâîðîâ ÿâëÿåòñÿ îáÿçàòåëüíûì äëÿ

îðãàíèçàöèé, ýêñïëóàòèðóþùèõ îïàñíûå ïðîèç-

âîäñòâåííûå îáúåêòû; ïðè èõ çàêëþ÷åíèè â òåêñòå

äîãîâîðà îáÿçàòåëüíî îïðåäåëåíèå â êà÷åñòâå ïðåä-

ìåòà äîãîâîðà ïðîâåäåíèÿ èìåííî ýòîãî âèäà ðàáîò;

àâàðèéíî-ñïàñàòåëüíûå ñëóæáû è ôîðìèðîâàíèÿ, âû-

ñòóïàþùèå â êà÷åñòâå èñïîëíèòåëÿ ïî äàííûì äî-

ãîâîðàì, äîëæíû ïðîéòè àòòåñòàöèþ ïî ýòîìó âèäó

ðàáîò. Îòñóòñòâèå àòòåñòàöèè äîëæíî ñëóæèòü îñíî-

âàíèåì äëÿ ðàñòîðæåíèÿ äîãîâîðà.
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ABSTRACT

There are considered issues concerning contractual relations between organizations, which operate

hazardous production facilities and emergency rescue services and units. 177876 fire accidents are

amounted on an average in the Russian Federation annually and about 14586 people die by fire. An eco-

nomic damage amounts to 10823 mln rubles. The manufacturing enterprises are the most hazardous.

One of the main ways of ensuring fire safety is improving of contractual work in manufacturing

enterprises as above, and as well in emergency rescue services and rescue units. In spite of the freedom

of contract in the civil law, a making a contract for rescue operations is an absolute requirement for all

hazardous production facilities. The ways of solving the problems that arise during the conclusion and

executing of an agreement for carrying out the emergency rescue operations incidental to firefighting,

between manufacturing enterprises operating hazardous production facilities and between emergency
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rescue services and formations are studied. In case of drawing up of contractual relations, the contract

is required to define the emergency rescue operations as the subject of a contract with compulsory

specification for this type of work as fire extinguishing. It is allowed to make a separate contract for

carrying out emergency rescue operations, concerning fire extinguishing. Emergency rescue services

and formations, state and non-state, acting as a contract acceptor, have to be certified for this kind of

work. Otherwise the contract will not meet the requirements of current legislation. An important

requirement for passing the certification is the training of employees of emergency rescue services

and formations. The absence of certification is the reason for termination of contract for carrying out

emergency rescue operations, connected to fire extinguishing. Emergency rescue formations have to

be ready to respond to emergencies and conduct work to neutralize them. In the case of their

unavailability to respond to emergencies and conduct work to neutralize them, as well as the inability

to maintain organizations under contracts and be involved in carrying out emergency rescue opera-

tions, counterparties of these formations have a right to terminate the contract for carrying out

emergency rescue operations, connected with fire fires. It is shown that the solution of these problems

will improve the fire safety of organizations, operating hazardous production facilities.

Keywords: contract; emergency rescue operations; firefighting; organizations operating hazardous

production facilities; emergency rescue formations; evaluation; personnel training.
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